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RIDGELY, Justice:



Defendant-Appellant Angel Torres appeals from higpeior Court
conviction for two counts of trafficking cocaineev100 grams and two counts of
delivery of cocaine. Torres makes six argumentapgpeal. First, he contends that
the prosecutor improperly threatened a witness priowided favorable testimony
for Torres, by stating to the withess during reclirxamination: “one lie gets you
another ten years in prison.” Second, Torres & ¢jue prosecutor vouched for the
credibility of that same witness by emphasizingabesequences of a lie under his
plea agreement. Third, Torres contends the taaftcerred by denying his motion
for judgment of acquittal because the State faitethtroduce sufficient evidence
to find that the “substance” in question was coeand that it weighed over 100
grams. Fourth, he contends that the trial coumtisal its discretion under
Delaware Rules of Evidence 403 and 404(b) by ahgwihe State to admit
evidence of a separate drug transaction. FiftlmgeBocontends that the trial court
committed plain error by admitting his prior histaf illegal cocaine transactions,
because it violated the court’s prior orders amdafions excluding such evidence.
Finally, he argues the cumulative effect of all éneors deprived him of a fair trial.
We find no merit to his arguments and affirm.

|. Factsand Procedural History
Torres was charged with multiple drug related afEnstemming from drug

transactions with Raul Morales. The case agairmte$ centered on three



transactions in which Torres allegedly suppliedaioe for Morales, a cocaine
dealer who was under surveillance by the Delaw&ageFolice (the “DSP”). In

October 2006, the DSP set up a wiretap on Moralgse and placed a Global
Positioning System (“GPS”) tracking device in higsck. During their surveillance
of Morales, the DSP intercepted phone conversatenhseen Morales and Torres,
which led them to conduct surveillance on Torresvadl. At trial, the State’s

primary evidence consisted of recorded converssitimetween Morales, Torres,
and Mark Grillo (a prospective buyer), suggestingppsed drug transactions.

On October 21, 2006 the DSP intercepted a phondendleen Torres and
Morales at approximately 1:00 p.m. During that,cabrres asked Morales: “Is
your driveway cleaned?” Morales responded thatthisk was parked in the
driveway. When Torres asked for it to be movedrates suggested that he would
come to him, because someone was working on hisehotlihe DSP then followed
Morales to Torres’s home, which was now also ursdgveillance, and observed
Morales walk into the home, stay awhile, and tleaveé.

Two hours later Morales called Torres and statechéasured those things
and they were all off.” Torres, sounding concerneglied “oh hell no.” Morales
confirmed his prior statement and said “on eachghwith the thing, it was 404.”
Torres, apparently growing more concerned, insédidflorales on how to weigh

the substance: “Listen to me. Listen to me. Eawh they're doubled right? You



gotta take them out of one and throw them — just without plastic is 126
even....r Morales then informed Torres he was playing alpm@n him, and that
the weight of the substance was not an issue. ri#dlf Morales testified that he
received 500 grams of cocaine from Torres on Oct@he however, police never
recovered the cocaine from the delivery.

On October 25, 2006, Grillo called Morales to ddeeicould “set something
up maybe for like tomorrow or Friday.” Grillo plag an order for eighteen ounces
(approximately half a kilogram) with Morales. M&a accepted the order and
agreed to make the delivery two days later. Maréen called Torres to order a
half-kilogram of cocaine to be ready by October Zi October 27, Torres called
Morales to inform him the cocaine would be separateplastic bags and ready for
delivery by 2:00 p.m., but at about 2:00 p.m., €srcalled Morales to inform him
the full order would not be delivered. Moralesesgt to make up the difference
from his own supply and Torres delivered the caeamMorales around 5:30 p.m.
At trial, Morales testified that he received “dlétless than 500 grams” of cocaine
from Torres on October 27. On November 4, the BSftuted a search warrant at
Grillo’'s home and seized 434.12 grams of cocaine.

On November 1, 2006, Michael Willhide called Momlesquesting to

purchase a kilogram of cocaine. After ending hisvessation with Willhide,

! Morales testified that “thing” referred to the bahat “404” referred to 4% ounces or 127.6
grams, and “126” referred to 1.26 ounces, or 3§rains.
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Morales called Torres requesting an “entierro,” ahhMorales explained meant “a
whole key” or a kilogram of cocaine. Morales thpicked up the requested
cocaine in Philadelphia and delivered it to Wilkith Newark. The DSP later
searched Willhide’s home and discovered more thalogram of cocaine.

Torres was arrested and indicted for two count$ eddrafficking cocaine
in excess of 100 grams and delivery of cocainensteg from the October 21 and
27 drug transactions. Torres was not charged mmection with the November 1
transaction; however, the State provided notice thantended to present the
November 1 transaction as evidence of unchargedomaict pursuant to D.R.E.
404(b) to show a “common scheme or plan.” Torigeaded and the trial judge
ruled that the uncharged transaction was “relet@ttie motive and plan” and that
it was not unfairly prejudicial.

The State’s primary witness at trial was Moralesovhad entered into a
plea agreement with the State in which he woul@ivecsentencing consideration
in exchange for providing substantial assistancelemtifying his co-conspirators
and testifying truthfully at their trial. Moralggstified that he got his cocaine
supply from Torres and, after hearing several @iogs of phone calls, testified
that he made pickups from Torres on October 21 @aibber 27. However, on
cross-examination, Morales testified that he did rezall any drug transactions

with Torres on October 21 or on October 27, andamed that he would have to



hear the phone calls from those dates. Upon ipdwirdefense counsel, Morales
also admitted that, under his plea agreement \WwghState, he faced spending the
rest of his life in jail if he failed to tell theuith.

On redirect, the prosecutor embarked on the foligwine of questioning:

Q: Mr. Morales, let's — to borrow the parlance,’detut through
everything now. One lie gets you another decade. —

* * *

Q: One lie gets you another ten years in prison,thiat your

understanding?

A: Yes.

Q: That's what's at risk with your testimony heoelay.

A: Right.

Q: You don’t know if that's going to be pulled, borhe lie could pull

it and everything is done.

A: Right.
Immediately following this exchange, the prosecyttayed a recording of two
phone calls between Torres and Morales. Moralésexquently identified one
recording as pertaining to the delivery of 500 gsamh cocaine from Torres on
October 21, and the other as pertaining to thevesliof “a little less than 500
grams” of cocaine from Torres on October 27. Than,response to the
prosecutor’'s question, Morales admitted that onoat 21 and October 27 he
received half a kilo of cocaine in Delaware.

During summation, the prosecutor again addressedptka agreement

Morales made with the State:



Raul Morales pled guilty. He came in here to tgstifaving pled
guilty, and he agreed to testify with a larger gmisentence looming
over his head if he were not truthful. [The triatlge] just told you
that you are the sole judges of the credibilityhad witnesses and that
you can give credit to those portions of the testignthat you believe
and you can disregard those portions of the testynyou find not to
be credible.

The State would suggest to you that Raul Moraleseca here trying
to walk a tightrope, a tightrope of his own makimg which his faith
and that of his buddy Angel Torres rested. He badtestify

truthfully, but he did not want to throw his lifelg friend off of his
tightrope, so he tried not to remember. He treedviggle, he tried to
mumble, but when he was asked by [defense coufGel] to the

chase, did you make drug transactions with Angetéoon October
21st and October 27th,” your recollections will wkat is important,
but the State would suggest Raul Morales’ answes Wd have to

listen to the phone calls.” And he’s right, theoph calls tell it.

In Torres’s summation, defense counsel also higtdd) Morales’ plea
agreement to show that Morales was biased:

Raul Morales, under oath, and with his, basicadlgking at life in

prison, testifies | can’t remember that that hagoetihat day. And the
phone calls themselves show that there was so miiffieyent things

going on probably in so many different places, thats probably
absolutely right.

Now, it wasn't until on cross [the prosecutor] rened Mr. Morales
that, something to the effect of, [s]o you haveyears hanging in the
balance here, so did Angel Torres give you drugthanday? And the
answer, of course, was yes. But again, the Stateles asking really
what this is about, when and — well, not when @t ttase, but where,
where did it happen, because they didn’t want & kige answer.

On rebuttal, the prosecutor again addressed tlaegoleeement:



You heard that there was a reference to ten yddesactually talked

about that earlier in his testimony, that he caydtiten more years in
prison, with what? One lie. If he lies once, loeg to jail for ten

years. And with that on him in the end, he samk,ythat was 500
grams on that date, the 21st, and then six dags ¢at October 27th,
the 439 grams. You can understand where Raul I8kria coming

from. You can even sympathize with his situation.

At the close of the State’s case, Torres moveduidgment of acquittal on
all charges, contending in part, that there wasiffitsent evidence that the
October 21 transaction involved cocafriEhe court denied the motion, explaining:

It's far from a clear situation ... | think there’sufficient
circumstantial evidence to allow the issue to dengtted to the jury.

We have the defendant in possession of the sulestdhat have been
analyzed to be cocaine on October 27, as well aseidber 1. We

have the purchaser of the cocaine on th® ®&fo distributed it and
had been buying from Morales for a period of timéhwaut complaint

from any of his customers. We have Morales’s testiynthat he

always obtained his cocaine from the defendant. #ad is not the

strongest case in the world, but it creates at 2g@sima facie case. It
can go to the jury as to the charges on October 21.

The jury found Torres guilty of all charges. Ulately, the trial judge
sentenced Torres to a mandatory minimum sentencexigfen years at Level V.

This appeal followed.

2 The court commented that, “other than the statésneMr. Morales, we don't know if it was
cocaine or not.” Furthermore, neither side spedilfjcasked Morales, “How do you know it
really was” cocaine? The court also stated:

The other issue is whether that’s a distinct sépagaantity of cocaine apart from

the cocaine this is the basis for the October 2@vidusly, if it's the same

cocaine, that can't be a different charge.

But | don’t have anything that shows a dispositidrthe cocaine that, according

to this evidence, was in Raul’s possession on ffie [2ddon’t have any evidence

that he delivered it to anyone.



II. Prosecutorial Misconduct

Torres claims that he was denied a fair trial beeaof prosecutorial
misconduct. Specifically, he argues that the prote (1) intimidated Morales
into changing testimony favorable to Torres by dteaing Morales on redirect
examination with the condition in his plea agreettbat he testify truthfully; and
(2) improperly vouched for Morales’s credibility mhg summation by
emphasizing the fact that, pursuant to his pleaexgent, Morales would face an
additional ten years in prison if he lied.

Because Torres did not object to the asserted quom#al misconduct at
trial, and the trial judge did not interversaa sponte, we review the alleged
misconduct for plain errdr. In a plain error review of prosecutorial miscooiu
we first review the recorde novo to determine whether misconduct occurtet.
we determine that no misconduct occurred, our amalgnds. If, however, the
prosecutor did err, the next step of our analysiga apply theWainwright
standard, which requires the error to be “so cyegaréjudicial to substantial rights
as to jeopardize the fairness and integrity ofttied process.” Further, we find
plain error only for “material defects which argpapent on the face of the record,

which are basic, serious, and fundamental in tbearacter, and which clearly

3 See Hardy v. Sate, 962 A.2d 244, 247 (Del. 2008Baker v. Sate, 906 A.2d 139, 151 (Del.
2006). See generally Wainwright v. Sate, 504 A.2d 1096 (Del. 1986) (plain error standard).

* Baker, 906 A.2d at 150.

®d. at 150 (quotingMainwright, 504 A.2d at 1100 (emphasis addedater).
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deprive an accused of a substantial right, or whotdarly show manifest
injustice.”® If we determine that plain error occurred undee YWainwright
standard, we will reverse without reaching thedtisitep of our analysfs.

If the alleged misconduct does not satisfginwright, we consider, as
required byHunter v. Sate® whether the prosecutor's statements are repetitive
errors that require reversal because they casttdoubhe integrity of theudicial
process. Under thdunter analysis, wamay reverse, but need not do so, even if
the prosecutorial misconduct would not warrant realeunder théNainwright
standard. However, other options are available to remedgneegregious
misconduct, such as referring the matter to therAttly General or the Office of
Disciplinary Counsel’

A. The prosecutor did not “threaten” Morales.

Torres contends that he was denied a fair trialabse the prosecutor
signaled to Morales that he needed to recant llisseexamination testimony in
order to avoid jeopardizing his plea agreement Wit State, and threatened
Morales with: “One lie gets you another decade...e @)@ gets you another ten

years in prison.... That's what's at risk with yoastimony today.”

®1d.

" Baker, 906 A.2d at 150.

8815 A.2d 730, 732 (Del. 2002)ccord Baker, 906 A.2d at 150.
%|d. at 737-38accord Baker, 906 A.2d at 150.

10 Baker, 906 A.2d at 150.
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In Washington v. Texas™' the United States Supreme Court held a
defendant’s right to call witnesses to establisteense is a fundamental element
of due process. |Webb v. Texas,'? the United States Supreme Court found a
denial of due process where the trial judge threatehe sole defense witness with
perjury charges, likely conviction, a multiple-yesentence, and negative review
by a potential parole board. However, the Unitéake€s Supreme Court did not
address whether a mere warning to a witness afahsequences of perjury would
constitute reversible error.

In United Sates v. Pierce,’® the Sixth Circuit Court of Appeal held that such
a warning of the consequences of perjury does orastitute reversible error. The
Sixth Circuit noted that:

[Webb] does not stand for the proposition that merelynvey a

witness of the consequences of perjury demandssave “Judges

and prosecutors do not necessarily commMdVebb type violation

merely by advising a witness of the possibilityttha or she could

face prosecution for perjury if his or her testimdalffers from that he
or she has given previously.” In fact, the goveenimnhas an

11388 U.S. 14 (1967) (finding defendant denied SiAthendment right to have compulsory
process for obtaining witnesses by statutes progithat principals, accomplices, or accessories
in same crime cannot be introduced as witnessesafcn other, thus denying defendant right to
call withess who was physically and mentally capabf testifying to events that he had
personally observed and whose testimony would baea relevant and material to defense).
12409 U.S. 95 (1972) (finding trial judge’s thredtenremarks effectively drove witness off the
stand and deprived petitioner of due process wheégg warned witness of his right to refuse to
testify and of necessity to tell the truth, butoaisplied that he expected witness, who had a
prior criminal record, to lie and assured him ttate lied he would be prosecuted and time
would be added to his present sentence and that vesuld be to impair his chances of parole.).
1362 F.3d 818, 832 [BCir. 1995) (rejecting claim of misconduct by prosgon for merely
warning a witness of the consequences of perjury).
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obligation to warn unrepresented witnesses of tisk that the
testimony they are going to give can be used agthesn. “Where,
however, the substance of what the prosecutor conuaies to the
witness is a threat over and above what the recodiCates is
necessary, and appropriate, the inference thairthsecutor sought to
coerce a witness into silence is strofg.
Thus, the Sixth Circuit found that governmental dwet must amount to a
substantial interference with a witness’s free amthampered determination to
testify before a due process violation will be fddn
There was no such substantial interference herakel in context with
defense counsel’s inquiry on cross-examination Mtwales’s plea agreement, the
prosecutor’'s questioning was simply an attemptl#oifg the terms of Morales’
plea agreement. Defense counsel's questioningriecity suggested to the jury
that Morales faced a life sentence if he testiirediolation of the plea agreement.
That inquiry overstated the penalty to Moraleslyang. In fact, as the prosecutor
clarified, Morales only faced an additional tennge@ prison if he failed to testify
truthfully. Moreover, Morales did not change hestimony in response to the
prosecutor’s clarification. Throughout his testmgp Morales was evasive,

maintaining that he did not recall anything abdw tirug transactions with Torres

until specifically confronted with the various tapphone conversations. We find

1d. at 832 (quotindJ.S. v. Smith, 997 F.2d 674, 680 (10th Cir. 1998);S. v. Jackson, 935
F.2d 832, 847 (7th Cir. 1991)).

51d. at 833;see also U.S v. Heller, 830 F.2d 150, 153-54 (11th Cir. 1987) (government
intimidation deprived defendant of an importanteshesie withess and induced witness to provide
false testimony against defendant).

12



no merit to Torres’s claim that he was denied a faal by the prosecutor’s
redirect examination.

B. The prosecutor did not improperly “vouch” for kédes.

Torres also contends that the prosecutor engagesconduct by vouching
for the credibility of Morales during the course los redirect examination of
Morales by emphasizing the consequences of a lierunis agreement with the
State, and compounded that error during closingiraeit and rebuttal. Torres
argues that the prosecutor's repeated referendahetoplea agreement and his
repeated statement that “one lie gets you anotlerydars in prison” was
impermissible because it was an indication to thg fhat Morales lied on cross-
examination, and, by emphasizing the consequerceslie,” signaled to the jury
that the prosecutor was taking steps to remedg talstimony.

Prosecutors are prohibited from vouching for theddrility of a witness by
stating or implying personal knowledge of the troftthe testimony, beyond that
which can be logically deduced from the witnesglttestimony® Improper
vouching occurs when the prosecutor implies somegpal knowledge that the

witness has testified truthfully.

16 Caldwell v. Sate, 770 A.2d 522, 530 (2001).

7 White v. State, 816 A.2d 776, 779 (Del. 2003pJayton v. Sate, 765 A.2d 940, 942-43 (Del.
2001) (“As a general rule, prosecutors may not esgtheir personal opinion or beliefs about the
credibility of witnesses or about the truth of testny.”).

13



As noted above, the prosecutor’'s reference to tha pgreement during
redirect was not a threat, but an attempt to elteinconfusion about the plea
agreement created during cross-examination. Thwerethere was no error to
compound during summation. Nor did the summatiorebuttal contain improper
vouching standing alone. During the State’s opgrsammation, the prosecutor
reminded the jury of the plea agreement betweeraMsrand the State, Morales’s
testimony, and the recorded phone conversationgeleet Morales and Torres that
were entered into evidence. Each was a fact ideene in this case. In no way
did the prosecutor imply that he possessed knowledgtside the evidence
presented at trial. On rebuttal, the prosecutasited the plea agreement in order
to respond to Torres’s use of the agreement dwsurgmation in an attempt to
suggest he was biased, and thus, impeach Moraiethis context, the prosecutor
did not suggest he held any additional personaiMentge that Morales was telling
the truth, he merely argued that the existencénefpiea agreement was likely to
Incentivize Morals not to lie, rather than mereigulpate Torres.

To the extent that Torres suggests that the préseauproperly used the
word “lie,” this argument is without merit. We haweld that the use of the word

“lie” should be used sparingly when describing testimony of a witnes¥.

8 Hughes v. Sate, 437 A.2d 559, 571 (Del. 1981). Hughes, we explained that “a witness or a
party may be mistaken, uninformed, or erroneousisrfacts or conclusions in many ways, and
yet not be a liar; labeling a witness as a ‘liar'te argue that he has ‘lied’ is to say something

14



Nevertheless, there is no blanket prohibition om tise of the word “lie.” Here,
the word “lie” was not used inappropriately, be@ubke prosecutor was not
suggesting Morales lied to the jury; rather thespautor used the word “lie” in
discussing the tension Morales faced between lfinffilthe plea agreement and
Morales’ reluctance to testify against Torres,lifigdong friend.
[11. Sufficiency of Evidence

Torres next contends that the Superior Court easeal matter of law when it
denied his motion for judgment of acquittal. Weiesv the court’s denial of a
motion for judgment of acquittale novo to determine “whetheany trier of fact,
viewing the evidence in the light most favorabletb@ State, could find [the
defendant] guilty beyond a reasonable doubt ahallelements of the crimé®”

Torres challenges the sufficiency of evidence adduo support only the
charges stemming from the October 21 transactlarorder to find Torres guilty
of trafficking cocaine over 100 grams, the jury waguired to find that he

knowingly sold, manufactured, delivered, or broughto this State, or was

quite different about his testimony. The charaz&gion of testimony as a ‘lie’ ... is necessarily
to say that the witness made ‘an untrue statemghtiment to deceive.” Thus, “unless, (a) [it]
is a legitimate inference which may be drawn frdra évidence, and (b) the prosecutor relates
his argument to specific evidence which tends timstiat the testimony or statement is a lie,” it
is impermissible.ld.

19 Comer v. Sate, --- A.2d ----, 2009 WL 2243963 (Del. July 28, Z)0Pennewell v. Sate, ---
A.2d ----, 2009 WL 2170494, at *1 (Del. July 21,020); Brown v. Sate, 967 A.2d 1250, 1252
(Del. 2009).
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knowingly in actual or constructive possession @ frams or more of cocaifié.
In order to find Torres guilty of delivering cocainthe jury was required to find
that he delivered, or possessed with the intedetiver, cocainé* Torres argues
that the State failed to present sufficient evigetacestablish that the substance he
delivered on October 21 was cocaine, and thatighesl in excess of 100 grams.
The State never recovered the substance deliverédctmber 21; therefore
there could be no chemical testing or expert testyrestablishing the identity and
weight of the substance. Instead, the State affdre testimony of Morales, who
testified that he was a drug dealer who dealtigdajuantities of cocaine—"from
a kilo to a half a kilo,” that Torres was his suppl and that when he picked up
cocaine from Torres, he brought it home and weigithexh a scale. Although
Morales was a reluctant and uncooperative witnebs wepeatedly denied
remembering what he said and what he did on cediays, when confronted with
the recordings from the wiretapped phone callstelséfied that he received 500
grams of cocaine from Torres on October 21 andttla less than 500 grams” of
cocaine from Torres on October 27. Taken in thktlimost favorable to the State,
this testimony alone was sufficient to establisthiibat the substance was cocaine

and that it weighed in excess of 100 gr&ms.

2016Del. C. § 4753A(a)(2)c.

?116Del. C. § 4751(a).

22\Wright v. State, 953 A.2d 188, 195 (Del. 2008). Wright, we held that any “lay witness with
familiarity and experience with the drug in questimay testify and establish the drug’s identity
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Torres argues that there was no testimony from Msras to how he knew
that the substance was cocaine. He argues thaheirpast, we have required
evidence establishing a lay witness’ familiaritytlwcocaine, such as prior use or
dealing, or knowledge based upon appearance, smnetither factors, before
finding the witness qualified to offer his opinitimat the substance was cocdihe.
Torres asserts that no such evidence was offemed Wge disagree.

Morales testified that he had been dealing in cexdor approximately a
year before his arrest. He explained that he waqibtk up the cocaine from
Torres, bring it home, and weigh it on a digitablsc Additionally, Morales
demonstrated familiarity with the manner in whidctaine is distributed, including
testimony as to how it is packaged for deliveryd ahe price structure. In
addition, there was evidence that Grillo had begyirty cocaine from Morales for
a period of time without complaint from any of lmgstomers that the substance
was counterfeit. This circumstantial evidence vga#ficient to establish that

Morales’s opinion was based on his own perceptibamal personal experience

by factors other than the witness’s personal usd."at 195. In that case, the witness, who had
supplied the substance in question to the defendiaritified the substance as cocaine based on
his experience as a cocaine dealer and his aldlitymell the substanceld. at 190-91. We
found that this lay opinion testimony was suffidienidence from which a reasonable jury could
infer the substance to be cocaind. at 195.

23 Wright, 953 A.2d at 190-91see also Campbell v. Sate, 974 A.2d 156, 168-69 (Del. 2009)
(holding that a drug user may be competent tofyeshbiout the identity of a controlled substance
under Delaware Rule of Evidence 701 as long asSthee “lays a foundation that the witness’
testimony is rationally based on his own perceptadnand personal experience with the
substance and not on scientific, technical or gpeeid knowledge.”).
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with the substance. Accordingly, when viewed ia light most favorable to the
State, the evidence is sufficient to support Tasresnvictions for trafficking and
delivery of cocaine stemming from the October 2hsaction.
V. Evidence of Uncharged Misconduct

Torres also contends that the Superior Court abutsedliscretion by
allowing the State to present evidence of the Ndanil drug transaction as
evidence of uncharged misconduct. Torres contémelprejudicial value of this
evidence outweighs its probative value under 404()rres also argues that the
court abused its discretion by allowing the Statelicit testimony from Morales
that he was dealing cocaine for a year prior taahisst involving amounts from a
half kilogram to a kilogram, and that Torres was $upplier. Torres contends that
this evidence was overly broad because it was aofireed to the timeframe at
issue in the prosecution and did not directly eekat any of the approved wiretap
conversations or events of October 21 or October 27

An abuse of discretion arises when the trial jutligs . . . exceeded the
bounds of reason in view of the circumstances,.[or]so ignored recognized rules
of law or practice so as to produce injustite."We have outlined a two-step
analysis to be applied when the “defendant’s apisegtiounded on allegations that

the [trial judge] erred as a matter of law or aloubés discretion in submitting

24 Edwards, 925 A.2d at 1284 (quotiriglly v. Sate, 649 A.2d 1055, 1059 (Del. 1994)).
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claims to the jury and in admitting certain evideric “[We] will first consider
whether the specific rulings at issue were corrd€ffwe] find error or abuse of
discretion in the rulings, [we] must then determimdnether the mistakes
constituted significant prejudice so as to havdetbthe appellant a fair triaf™

A. The trial court did not err in admitting eviden®f the November 1
transaction.

The State provided notice prior to trial that itsagoing to present evidence
of Torres’s involvement in the November 1 transacipursuant to Rule 404(b) to
show a “common scheme or plan” to traffic and d&licocaine with Morales.
Following Torres’s objection, the judge ruled tliae evidence was admissible
because it “was relevant to motive and plan” and m@ unfairly prejudicial.

Although evidence of uncharged misconduct is gdilyemadmissible to
prove the character of a person in order to shawerain conformity therewith,
Delaware Rule of Evidence 404(b) provides that ewod of uncharged
misconduct may be admissible for other purposesch'sas proof of motive,
opportunity, intent, preparation, plan, knowledglentity or absence of mistake or
accident.” We adopted an inclusive approach to this ruléetz v. Sate®’
explaining that “the proponent is allowed to ofearidence of [] misconduct for

any material purpose other than to show a mereemsify or disposition on the

251d. at 1284-85 (citingCharbonneau v. Sate, 904 A.2d 295, 304 (Del. 2006)) .
25 DEL. R.EVID. 404(b).
" Getzv. Sate, 538 A.2d 726, 730 (Del. 1988).
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part of the defendant to commit the charged crim8uch evidence is admissible
when it has “independent logical relevance” and mtits probative value is not
substantially outweighed by the danger of unfagjyutice.”®® To summarize these
requirements, we set forth five preconditions tonadevidence of other crimes
under Rule 404(b): (1) the evidence must be materian issue or ultimate fact in
dispute in the case; (2) the evidence must bedotred for a purpose sanctioned
by Rule 404(b), or to any other purpose not incgiesit with the basic prohibition
against evidence of bad character or criminal digjpm; (3) the uncharged
misconduct must be proved by plain, clear, and lcsne evidence; (4) the
uncharged misconduct must not be too remote in from@ the charged offense;
and (5) the evidence must be weighed in termssopibbative value versus its
unfairly prejudicial effect® In addition, “[b]ecause such evidence is admifteca
limited purpose, the jury should be instructed @wnmg the purpose for its

admission as required by Delaware Rule of Evidditge™

81d. at 730;accord DEL. R. EviD. 401 (“Relevant evidence’ means evidence having a
tendency to make the existence of any fact thaf isonsequence to the determination of the
action more probable or less probable that it waad@dvithout the evidence.”);dd. R.EviD. 403
(“Although relevant, evidence may be excludedsfptobative value is substantially outweighed
by the danger of unfair prejudice, confusion of tlssues or misleading the jury, or by
gé)nsiderations of undue delay, waste of time odless presentation of cumulative evidence.”).
Id. at 734.
%0d.; accord DEL. R. EvID. 105 (“When evidence which is admissible as to Iypar for 1
purpose but not admissible as to another partproariother purpose is admitted, the court, upon
request, shall restrict the evidence to its prgeepe and instruct the jury accordingly.”).
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Applying the Getz factors, this decision was not an abuse of diggret
First, the evidence of the uncharged November g thansaction had independent
logical relevance, because it tended to make ienpoobable that Torres supplied
Morales with large amounts of cocaine. This wasenm to identifying Torres as
part of a trafficking scheme. Second, the purpmfsine evidence was to show a
common scheme or plan to traffic in, and delivecaine—a purpose permitted
under Rule 404(b). Third, the transaction was enothrough plain, clear, and
convincing evidence. The State presented evidehdde transaction through
Morales’s trial testimony, wiretapped phone cadled the actual cocaine seized
from Willhide’s apartment. Fourth, the unchargedaanduct was not too remote
in time from the charged offenses. The Novembdelivery occurred only days
after the charged offenses on October 21 and Octdbe The November 1
delivery also took place in the course of the samgoing dealer-distributor
relationship between Morales and Torres.

Torres argues that the probative value of the eméas outweighed by its
prejudicial effect. He asserts that the probavakie of the evidence is not strong
because the State did not need the evidence ofuticharged November 1
transaction, because the State’'s case rested onutiis determination of
Morales’s credibility. We disagree. The evidentehe November 1 transaction

was critical to the State’s case against Torrealr®e (1) it tended to establish
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Torres’s intent by showing a continuing plan totrlsite cocaine; and (2) the
wiretapped phone conversations between MoraledMiidide helped decode the
language used between Morales and Torres to acimtpeir drug distribution.

Torres also claims that the evidence would likedynisused by the jury for
an improper purpose, such as to find that Torresaharopensity for dealing drugs,
or to bolster the credibility of Morales. Whileigdgnce of uncharged misconduct
inherently carries the danger of being used imptgpthe danger was not high in
this case because the evidence of the Novembeansdction is consistent with
Morales’s earlier testimony and the wiretapped scallayed for the earlier
transactions. Furthermore, this danger of misss@roperly dealt with by a
limiting instruction®" Here, Torres rejected the subsequent acts irtistnuaffered
by the trial court. Therefore, Torres has waivey abjection to the potential
misuse of this evidence by the jury that might hbgen cured by such a limiting
instruction

B. The trial court did not err in allowing the Sato elicit testimony from
Grillo and Willhide as to the amount of cocaineytineceived from Morales

in the past.

At trial, the State elicited testimony from Moralgst he had been dealing

cocaine in amounts in excess of a half kilogramrfare than a year and that

3l See DEL. R.EVID. 105;Getz, 538 A.2d at 734.
329up. CT. R. 8 (“Only questions fairly presented to the trialutomay be presented for
review.”); Wainwright v. Sate, 504 A.2d 1096, 1100 (Del. 1986).
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Torres was his supplier. After performingsatz analysis, the trial court sustained
Torres’s objecting, finding that the unfair prejceliof the evidence substantially
outweighed its probative value. The court explditieat the focus of the State’s
evidence had to be on the transactions referred toe wiretaps. The next day,
the State elicited testimony from Morales and tleahad a history of selling large
amounts of cocaine to Grillo and Willhide, and tiatres was his supplier. Later,
the prosecutor elicited testimony from Grillo tHa¢ had a history of regularly
purchasing large amounts of cocaine from Moralesrgo his arrest. Defense
counsel objected and the court admonished the quitimeto focus on the charged
transactions. The prosecutor continued to inqagdo Grillo’s prior practice of
drug transactions with Morales and was admonisigatha Torres asserts that the
prosecutor continued to elicit such testimony frdamillo after the second
admonition and, shortly thereafter, elicited sim#aidence from Willhide. Torres
claims that this testimony was in violation of tbeurt’'s previous order, was not
subjected to &etz analysis and could only serve to lead a jury toctade that
because Torres sold drugs in the past, he liketgdath conformity with that
character in the present case.

Torres contends it was improper for the trial cdarallow the prosecutor to
elicit testimony about the amounts of cocaine tiiteagses received from Morales

in the past. Since the prosecutor establishedliiaies was the source of Morales’
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cocaine, it was improper to present to the junyt tharres was the source of the
cocaine regularly purchased by Grillo and WillhidEorres argues it was unfairly
prejudicial and likely interpreted by the jury telieve that Torres had a significant
prior history of drug dealing. Torres contends #widence did not relate to any of
the transactions referred to in the wiretap, and waviolation of the judge’s
ruling. He also argues that the prosecutor's pattef overreaching by
intentionally eliciting past drug dealing disregadd the court's repeated
instructions made it more probable that the jurgwdimproper inferences and
likely disregarded his presumption of innocence.

The State responds that its theory at trial was$ Tlmares was part of a
cocaine distribution chain and sold to Morales wim,turn, would sell to
downstream dealers, such as Grillo and Willhidenc& police only found cocaine
in the possession of Willhide and Grillo, the Statgues that in order to establish
Torres’ guilt, the prosecution was required to destiate the cocaine ultimately
found in the possession of Grillo and Willhide cafmoen Torres. According to the
State, the evidence was not admitted to show [§8robad character, but to set the
context of the [cocaine dealing relationship]."The State denies having violated
the trial court’s ruling because the prosecutiah bt “delve into any transactions

‘not referred to in the wiretaps.”

33 Ashley v. Sate, 1993 WL 397604 at *2 (Del.).
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When the prosecutor’'s questioning of Grillo straytd more general
inquiries regarding the relationship between Grdlad Morales, Torres objected,
the trial judge asked the prosecutor to move dmaasactions associated with the
wiretapped calls, and the prosecutor complied.reBodid not object at any other
time; therefore, we must review these for plaimeft

The trial judge’s ruling on Torres’'s objection siheally related only to
evidence of Morales’s past relationship with Torrest Grillo or Willhide. A
reading of the transcript of Grillo and Willhidedsrect examination indicates that
the prosecutor’s line of questioning was focusedasaoertaining the amount of
cocaine that Grillo and Willhide received from Mims on October 27 and
November 1, respectively. In an effort to elidiist testimony, the prosecutor
occasionally inquired how the amount at issue ars¢hdates compared to the
amounts the witnesses typical received from MoraleShe prosecutor also
established that both Grillo and Willhide had reedi cocaine from Morales
before and inquired as to whether they were awaa¢ Torres was Morales’s
supplier. This testimony was intended to estalihghrelationship between Grillo,
Willhide and Morales, and Morales and Torres, ideorto provide context to the

jury. Although an objection could have been présero the trial court, the trial

34 9UpR CT.R.8.
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court did not commit plain error in allowing theopecutor to elicit this relevant
information from Grillo and Wilhide.
V. Cumulative effect of all errorsdenied due process

Torres contends that the cumulative effect of thrers in this case denied
him a fair trial and due process. Torres did nogspnt a cumulative error
argument to the Superior Court; therefore his clamow reviewed for plain
error>® We have held that the cumulative impact of eriora trial may be the
basis for reversing a conviction, even where omergestanding alone, would not
be the basis for revers#l. However, because we find that there was no énror
this case, a cumulative error analysis is not weeich

V1. Conclusion

The judgments of the Superior Court &feFIRMED.

% 9UPR CT.R.8.
36 See Wright v. Sate, 405 A.2d 685, 690 (Del. 1979Fobelen Piano Co. v. Di Fonzo, 169 A.2d
240, 248 (Del. 1961).
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